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Memorandum: Correcting Possible Misinformation in Advice of FSA Staff 
Regarding the 2019 NAP Buy-up Program 
 
Author:  Charles F. Woodhouse, Esq.  -  Woodhouse Shanahan PA 
Date: March 4, 2019 
 
Document # 04 (14 pages) - This USDA FSA publication in Dec 2018 clearly states that 
Buy-up continues. See pages 1 and 3 of this document that was produced after the 2018 
Farm Bill was finalized, passed by House and Senate, and signed by the President. 
 
Document #05 (5 pages) - the NSAC blog, dated December 14, 2018 provides Farm Bill 
analysis - see page 3 – we doubt that this highly regarded source would have made a 
mistake in Farm Bill analysis. The discussion on page 3 of this document is important - it 
confirms that Buy-Up has not been withdrawn with the 2018 Farm Bill.  The NSAC – 
National Sustainable Agriculture Coalition – is considered a reliable and authoritative 
source by Ag Law professionals. 
 
Document #06 (18 pages) - the 2019 CCC-471 Basic Provisions (Document #06 
attached) - issued on April 3, 2018 – 8 months before the Farm Bill was completed. This 
document provides inaccurate information in the Buy-up definition section on page 2.  
This may well be the primary source from which certain FSA employees may be 
incorrectly advising Producers. 
 
We also attach several additional documents: 
 
Document #01** (529 pages) - The official GPO Text of the 2018 Farm Bill, titled 
Agriculture Improvement Act of 2018, and signed, after passage through the House and 
Senate, by the President on December 20, 2018. This document, which became Public 
Law 115-334 when signed by the President is the authoritative document that we must 
construe – all other documents are secondary sources.  
 
Document #02** (801 pages) - The House & Senate  Conference Report of December 
10, 2018. 
 
In the Conference Report (page 558 of Document #02, page 562 in pdf file), please see 
the Senate Amendment that confirms the $300,000 Buy-up number in the December FSA 
publication (File #04 attached). Again this is confirmed by the NSAC Analysis 
(Document #05) 
 
We then follow this amended text to the 2018 Farm Bill at the pages starting on page 431 
that cover NAP and in Section 1601 beginning on page 34 (page 36 of pdf file).  Please 
see page 36 (page 38 in pdf file) of the 2018 Farm Bill which amends the text of 7 USC 
Section 7333 (7 USC § 1733 Administration and Operation of noninsured crop assistance 
program). 
 
We have attached the complete text of 7 USC Section 7333 – please see page 5 of 
Document #03 (8 pages) where the current – uncorrected – language appears. In due 
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course the US Code will be updated to include changes made by the Agriculture 
Improvement Act of 2018 (“the 2018 Farm Bill”). 
 
Finally we note a problematic and contradictory Document #07 (4 pages). This 
November 10, 2018 memo (written before the Senate Amendment and before the 2018 
Farm Bill was finalized in House Senate Conference) which (on page 1) directly 
contradicts the plain language of the Farm Bill, appears to be another source of 
potentially incorrect information for FSA staff. 
 
A clear implication of the analysis of documents above is that FSA Staff may have been 
poorly informed and kept up-to-date by USDA senior management.  
 
The author of Document #04 (undated but stating on page 1 that it is written after the Bill 
signing on December 20, 2018) states that “…the payment limitation for buy-up coverage 
is a separate $300,000”. Again on page 3 this increased buy-up limit is stated in the 
Payment Limitation Comparison.  
 
Finally the NSAC Analysis (Document #5) states (page 3) “…(t)he buy-up coverage 
added by the 2014 Farm Bill is made permanent, with a payout limit increased to 
$300,000”. 
 
An unfortunate consequence of this possible mis-understanding of the 2018 Farm Bill by 
certain FSA employees is that, during the sign-up period for 2019 NAP, Producers may 
have been dissuaded from purchasing NAP insurance because of being given incorrect 
information leading them to believe that the 2014 Farm Bill Buy-up Program had been 
discontinued. 
 
In fairness to mid-level FSA employees, we must also place any possible  “blame” for 
mis-interpretation on the extraordinarily difficulty of moving from the complex 
(abbreviated) language of a Public Law to the codification process in the United States 
Code, and later to implementation in the Code of Federal Regulations. At present PL 115-
334 is “Law” – but the US Code has not yet been updated (possibly due to the 
Government Shutdown). At this point in time, only a lawyer, trained in “Statutory 
Analysis” and in linking “Congressional Intent” to later codification in the US Code, can 
be expected to understand how the updated language of the US Code will eventually read.  
 
Thus, in due course, the US Code and (later) the CFR and various Administrative 
Manuals will be updated, in accordance with PL 115-334. However, there still may have 
been ongoing harm to Producers, who may have made decisions based upon incorrect 
advice from FSA personnel on Buy-up, since the 2019 NAP Application deadlines have 
now passed.  
 
 ** We recommend saving the lengthy Documents #01 and #02 (rather than printing) and 
then opening both in “PDF Professional” under the “Preview Tab” which opens a word 
search capability.  


